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Recent Case Law Highlights

> |ndependence, Impartiality, Resignation

> Multi-tiered Arbitration Clauses

> The Arbitral Tribunal’s Costs

> Damages for Litigation in Violation of an Arbitral Agreement
> Violation of Public Policy

> |nterim Measures

s c H E L LE N B E R G Z Switzerland: Recent (case) developments and the negative effect of competence-competence
U. M

James U. Menz
WITTMER 20 June 2011 / Page 3/20



Independence, Impartiality, and Resignation

> 4A 234/2010 (October 29, 2010)
> Same standard of independence & impartiality for all members of the AT

> Supreme Court may directly remove a challenged arbitrator (not merely set aside
the affected award)

> 4A_458/2009 (June 10, 2010)

> Chairperson in arbitration 1, party-appointed arbitrator in arbitration 2
> Same parties, same factual basis, but different legal issues
> > Challenge dismissed

s c H E L LE N B E R G Z Switzerland: Recent (case) developments and the negative effect of competence-competence

James U. Menz
WITTMER 20 June 2011 / Page 4/20


4A_234/2010: 
1) Whether a different standard applies as between party-appointed arbitrators and the Chairperson had been an issue open under Swiss law
2) Although Article 180(1)(c) PILA only refers to “independence”, the Swiss Constitution is a norm of higher rank and therefore the appointee must be independent AND impartial
3) Favorable reference to the IBA Guidelines on Conflicts of Interest
4) Interesting reference to having to consider the peculiarities of international arbitration in making the independence/impartiality assessment
(ALSO CAS-SPECIFIC CIRCUMSTANCES!)

4A_458/2009 
1) Analogy to partial or interim award ? cannot challenge arbitrator on both panels; perhaps true here because could have had one arbitration
2) Interesting interpretation of the IBA Guidelines arts. 2.1.2 (previous involvement in the case) ? different issue in the two cases
and 3.1.5 (within the past 3 years, arbitrator has served in another arbitration on a related issue involving one of the parties or an affiliate of one of the parties)
? Here, another arbitration between the same two parties
3) Different legal issues means the arbitrator will not have any prejudice (interpretation of the FIFA regulations vs. caculating compensation sums)
4) No equality of information: Arbitrator knew more than other arbitrators
5) WHAT IS sufficient – fact-specific, a recent successful challenge in a domestic case was 4A_162/2010 (June 22, 2010)


Independence, Impartiality, and Resignation
(cont'd)

> 4A_514/2010 (March 1, 2011)

> Can a close acquaintance and counsel for both parties be arbitrator?
> (Can setting-aside proceedings be brought against decisions refusing
resignation?

> 4A 386/2010 (January 3, 2011)
> Truncated tribunal
> Affirms distinction between an arbitrator resigning (generally need to replace)
and merely obstructing/not participating (generally do not need not replace)
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4A_514/2010:
Issue left open due to valid waiver of recourse.

4A_386/2010:
Issue left open due to finding that there was no resignation


Multi-Tiered Arbitration Clauses

> 4A 46/2011 (May 16, 2011)
> Effect of a breach left open, but SCT notes trend in favor of stay of proceedings
> No enforcement of pre-arbitral technical expert determination where the issues at
stake are unrelated to the expert's envisaged assignment
> To make a pre-arbitral conciliation tier mandatory and effective:
- Describe consequences of breach
- Describe pre-arbitral process in detall
- Insert time limit
- Invoke pre-arbitral tier contemporaneously and expressly
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4A_46/2011

1) Effect of a breach: SCT did not decide but noted that majority of Swiss scholars favor the arbitral tribunal stay the proceedings and set a time limit for the parties to remedy the breach, rather than to decline jurisdiction.

2) Advice based on reasoning of the SCT in this case.

3.1.1 L'art. 18 al. 3 du Contrat prévoit ce qui suit:
 
"En cas de contestations concernant la conformité ou la non-conformité des fournitures et prestations, l'ACHETEUR et le FOURNISSEUR doivent avoir recours à un expert neutre avant de soumettre le litige à un tribunal arbitral."
 
Quant à l'art. 20 du Contrat, sa teneur est la suivante:
 
"En cas de litige à l'occasion de l'interprétation ou de l'exécution des présents, un accord à l'amiable sera d'abord recherché par les parties. Les litiges éventuels qui viendraient à naître du fait de l'interprétation ou de l'exécution des dispositions du présent MARCHE seront soumis, après échec d'une tentative de conciliation, à un tribunal arbitral, sans aucun recours aux tribunaux judiciaires. Le tribunal arbitral sera composé de 3 arbitres. Chacune des parties désigne un arbitre. »
 



The Arbitral Tribunal's Costs

> 4A 391 & 399/2010 (November 10, 2010)

> Arbitrators lack jurisdiction to issue rulings on their own fees & costs
> An arbitral order / award purporting to decide on the arbitrator's costs and fees
constitutes merely a non-binding invoice & states the arbitrators’ claim
- Arbitrators’ claims vis-a-vis the parties arise from the receptum arbitri, not from
the arbitration agreement, and must be pursued in state court
- Arbitrators cannot be the judges of their own cause of action
- Arbitrators must pursue their claims in state court
> “Interim Award" was no such thing and was not appealable under Art. 190 PILA
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Particular facts:

Respondents had objected on jurisdiction. Neither party had paid an advance.  Swiss Rules Arbitration. The AT‘s work had been mostly related to the non-payment of advances. The AT had run up over CHF 150,000 in fees.

Lesson: Ensure advances are paid before starting work. 



Damages for Litigation in Violation of an Arbitration
Agreement

> 4A 444/2009 (February 11, 2010)

> SCT appears favorably inclined to AT’s jurisdiction over a claim for damages (and
declaratory relief ) based on the breach of an arbitration clause by a party to the
agreement that commences state court litigation

> Issue not decided as petitioner had (belatedly) petitioned against the second of
two jurisdictional interim awards, and had (misguidedly) alleged that the AT
lacked jurisdiction to adjudicate the competence of the state court in which
petitioner had commenced the parallel litigation, NOT that AT lacked jurisdiction
over a claim for damages
No violation of public policy for alleged interference with access to state court
Issue may arise again following NYC-enforcement judgment in 4A_508/2010
(February 14, 2011)
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Important decision that should encourage parties and tribunals to consider assertive options when parties seek to circumvent the arbitral process.

Issue of which rules are applicable to declaratory relief was left open, because not an issue of public policy. 

February 14, 2011, decision was for the enforcement under the NYC of an ICC award in which respondent had counterclaimed for breach of the arbitration agreement. 
Issue will resurface after the decision was remanded to the Swiss court of appeal.



Violation of Public Policy

> 4A 490/2009 (April 13, 2010)
> First arbitral award set aside for a violation of public policy
> Res judicata part of Swiss procedural public policy (confirmed)
> Swiss state court decision finding that the 1997 FIFA Regulations for the Status
and Transfer of Players were void under Swiss and EU antitrust laws bound FIFA
and (under Swiss law) erga omnes all members of FIFA
> Potential tension with Article 186(1)bis PILA.
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Potential tension with Article 186(1)bis PILA in the event of parallel proceedings (186 tells the AT to continue proceedings but this decision tells the AT to desist as soon as the state court has rendered a decision on the merits).



Interim Measures

> 4A 582/2009 (April 13, 2010)

> True interim measures (Article 183 PILA) are no interim/partial award within the
meaning of, and are hence not appealable under, Article 190 PILA

> Substance over form when deciding whether something is an interim measure
- But reference to Article 183 PILA relevant

> Types (as in Swiss Civil Procedure):
- Conservatory measures
- Regulating measures
- Performance measures
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Practice Notes

> Valid waivers under Art. 192 PILA

> “The parties expressly agree to waive their rights to a) challenge any
determination(s) or award(s) by the Arbitrator through set aside proceedings or
any other proceedings...” (4A_514/2010) (March 1, 2011)

> Neither party shall be entitled to commence or maintain any action in a court of
law upon any matter arising from or concerning this Agreement or a breach
thereof except for the enforcement of any award rendered pursuant to arbitration
under this Agreement. The decision of the arbitration shall be final and binding
and neither party shall have any right to appeal such decision to any court of
law.” (4A_486/2010) (March 21, 2011)
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Waiver:
Previous case law tells us:

- expressis verbis reference to Article 192 not necessary

- “final and binding” is not enough

- confirms this and probably “appeal” enough instead of setting aside



Practice Notes (cont'd)

> Submissions Outside of the Procedural Timetable
> In principle, parties have to limit themselves to the submissions provided for in
the procedural rules, and AT may disregard a submission not provided for in the
timetable (4A_612/2009 (February 10, 2010)
> But parties should react anyway to unsolicited submissions (4A_62/2009) (June
23, 2009)
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Practice Notes (cont'd)

> Counsel due diligence
> Parties must pursue and submit all available evidence, including expert evidence

that may not yet be “established” (4A_144/2010) (September 28, 2010)

Parties must pursue all remedies to secure any evidence that may be relevant to
their legal arguments (a simple request for documents may not be sufficient)
(4A_237/2010) (October 6, 2010)

Evidence is “new” for purposes of Revision only if it existed before the award (but
was undiscovered/unavailable then); this appears to includes witness testimony
that could have been rendered during the arbitral proceedings (4A_212/2010)
(February 10, 2011)
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Revision Jurisprudence


Practice Notes (cont'd)

> Arbitral Tribunal due diligence:
> Arbitral Tribunal bound to act in good faith
- AT cannot request parties to undertake an action without allowing reasonable
time to comply (4A_600/2010) (March 17, 2011)
> Arbitral Tribunal must consider the parties’ arguments (two awards set aside for a
violation of the right to be heard):
- SCT will not simply credit AT’s assertion that it had addressed an important
argument by the Parties (4A_46/2011) (May 16, 2011)
- SCT will quite carefully review whether AT “implicitly” addressed a party’s
arguments (4A _433/2009) (May 26, 2010)
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Good Faith:
Cannot set a one-day deadline for costs submission, then ignore the Parties’ request for an extension.

4A_433/2010
(? perhaps need to repeat key arguments in post-hearing brief?)

4A_46/2011: SCT reviews the AT’s assertion and the parties’ briefs to which the AT refers.

S 'il est vrai que l'obligation de motiver ne constitue pas l'un des éléments de la garantie du droit d'être entendu au sens de l'art. 190 al. 2 let. d LDIP, ce serait vider de son contenu le devoir minimum des arbitres de traiter les questions pertinentes, tel que la jurisprudence susmentionnée l'a déduit de cette garantie, que de se fonder, face aux dénégations de la partie recourante, sur la simple allégation du Tribunal arbitral selon laquelle il a traité la question litigieuse
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Competence-Competence Under Swiss Law

> Article 7 PILA

> |f the parties have entered into an arbitration agreement and one of the
parties bring an action before Swiss court, the court must decline jurisdiction
unless
(a) R has proceeded on the merits w/o objection
(b) Arbitration agreement is null & void, ineffective, incapable of being performed
(c) AT cannot be constituted for reasons attributable to R

> Current standard of review of the validity of the arbitration agreement

depends on the seat of arbitration
> Qutside of Switzerland: Full review (“volle Kognition”)
> |n Switzerland: Summary review (“summarische Priifung”)
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RECAP

Under Article 186(1) PILA, the Arbitral Tribunal  decides itself on jurisdiction; and under Article 186(1)bis PILA, which was added in 2007 after the Fomento decision, it does so even if the same matter is pending before a State Court or another arbitral tribunal unless there are serious reasons to stay the proceedings.


Negative Competence-Competence Under Swiss
Law?

> |nitiative in Swiss Parliament to add a new para. 2 to Article 7 PILA
> “In international matters the Swiss State Court, independent of the seat of the
arbitral tribunal, shall refrain from rendering a decision until the arbitral tribunal
has ruled on its own jurisdiction, unless based on a summary review the State
Court determines that there is no arbitration agreement between the parties.”

> Purported Rationale
> Enhance the attractiveness of Switzerland as a seat of arbitration

> Status
> Despite contrary recommendations from the chambers’ legal commissions, both
chambers of parliament have preliminarily approved the initiative - ongoing
legislative procedure
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German original:
Bei internationalen Angelegenheiten fällt das angerufene schweizerische Gericht, unabhängig vom Sitz des Schiedsgerichtes, erst einen Entscheid, wenn das Schiedsgericht über die eigene Zuständigkeit entschieden hat, es sei denn, eine summarische Prüfung ergebe, dass zwischen den Parteien keine Schiedsvereinbarung getroffen wurde. 


Negative Competence-Competence Under Swiss
Law?

> Effect
> In state court proceedings in which the exceptio arbitri is raised, "summary
review” including where the seat is outside of Switzerland
> State court to desist until the AT has taken a (negative) decision on jurisdiction

> Reaction
> Parliamentary discussion fairly brief and superficial
> Mixed reception among practitioners
- ASA Bulletin vol. 28 no. 3 (Pierre-Yves Tschanz)
- ASA Bulletin vol. 29 no. 1 (Bernhard Berger)
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EFFECT 
Still does not go as far in establishing the principle of negative competence-competence as in France, where the court “shall decline jurisdiction when a dispute submitted to an arbitral tribunal by virtue of an arbitration agreement is brought before a national court” (Art. 1458(1)) without any examination of the arbitration agreement – except where the arbitral tribunal has not yet been constituted, in which case the French state court will review whether the arbitration agreement is “manifestly null and void.”

REACTION
Tschanz: Positive reaction. The draft amendment clarifies what is already necessarily implicit in Article 7. The state court under current Article 7 PILA must verify whether the arbitral tribunal has been constituted (in order to ascertain the existence of the elements listed in subsections a, b, and c of Article 7); if the arbitral proceedings have not yet commenced or the tribunal has not yet been constituted, the state court judge could not undertake a proper Article 7 analysis.  At least, Tschanz would add, the state court should await a reasonable time to let the arbitral tribunal be constitutedbefore proceeding with a decision. 

On the other hand, if the proceedings have commenced and the tribunal has been constituted, then under Article 186(1)bis the arbitral tribunal should in the first instance rule on the jurisdictional challenge. 

On the standard of review, Tschanz would say that while a prima facie review is not acceptable to inform a judgment of a lack of jurisdiction, it is acceptable to filter out cases in which the exceptio arbitri objection is clearly baseless and meant to delay the state court proceedings.

Berger: Negative Reaction
- As a matter of principle, should not continuously mess around with the PILA to fix Supreme Court decisions
- This initiative appears to protect arbitral tribunals from interference by Swiss state courts – unjustified concern
- The initiative does not strengthen Switzerland as a seat, at best it strengthens foreign seats
- There is no international trend toward negative competence-competence
- The principle of competence-competence means state court and arbitral tribunal have the power to adjudicate their own jurisdiction; the initiative would in effect curtail the state court’s competence-competence; at least in a country with pro-arbitration courts like Switzerland, there is no need to do this
- Not in the interest of Swiss business; if foreign-foreign, unlikely for there to be state court jurisdiction in Switzerland; if foreign-Swiss, then no reason to burden access to Swiss courts.

Summary: Potentially limited practical impact? (Having said that, these things do come up; most recent decision of 25 October 2010, 4A_279/2010); perhaps different outcome if different standard of review, but not clear; probably different outcomes in multi-party/multi-contract situations. No need probably sums it up.
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